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Abstract

Issues on acceptance and rejection of goods with respect to the CISG have considerably
absorbed both academic and practical debates on a global scale let alone Vietnam. This paper
shall revisit the case law practices and notable issues related to acceptance and rejection of
goods settled under the umbrella of CISG to provide a glimpse anticipation for similar cases to be
occurred in the future.
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l. Gi&i thiéu

1. Coéng woc cua Lién Hiép qudc vé Hop ddng mua ban hang hoa quéc té (CISG hoac Cong
wéc) la luat ap dung phd bién déi véi cac hoat ddng mua ban hang hoa quéc té. Vaoi tw
cach la thanh vién thr 84 ctia CISG®, Viét Nam ciing khong phai la mét ngoai €. Tuy vay,
céac an | lién quan dén viéc dién giai va ap dung CISG tai Viét Nam nhin chung con twong
ddi han ché. Do dé, tac gia cho la can thiét dé tién hanh xem xét va nghién ctu cac vu

* Nguyén Quéc Béo hién dang la luat sw tai TND Legal, sang 1ap vién ctia Kién Thirc Phap Ly va
hién dang theo hoc LLM tai University of Kent (Vwong quoc Anh)

1 Doc gia c6 thé xem bai viét tiéng Anh tai
<https://tndlegal.com/case-practices-on-acceptance-and-rejection-of-goods-under-the-cisg-at-a-
glance/>

2 TND Legal Ia mét cong ty luat thwong mai c6 tru s& tai Tp. HS Chi Minh <www.tndlegal.com>

3 Kién Thirc Phép Ly l1a mot website chia sé cac thong tin, kién thirc phap ly mién phi
<www.kienthucphaply.com>

4 Trich dan dwoc thwe hién theo chudn OSCOLLA.

5 Viét Nam gia nhap CISG vao ngay 18/12/2015 va Cong wéc c6 hiéu lwc ké tr ngay 1/1/2017.

Xem thém: Trung tdm WTO, <https://trungtamwto.vn/chuyen-de/8401-viet-nam-chinh-thuc-tro-
thanh-thanh-vien-thu-84-cua-cisg> (21/1/2016) truy cap vao ngay 15/10/2020.
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viéc c6 tinh chét twong tw da dién ra va dwoc gidi quyét, tr cd géc dd ly luan lan thyc
tién, nhdm gitp ching ta dinh hinh va dy doan dwoc dwdng huwéng xét x&r clia co' quan
gidi quyét tranh chap trong cac vu viéc cung tinh chét c6 thé xay ra trong twong lai. Dé
tién theo ddi, bai viét nay bao gdm hai phan, trong d6 phan 1 sé phan tich cac van dé vé
viéc chdp nhan hang hoa va phan 2 lién quan dén viéc tir chbi hang hoa theo CISG. Noi
dung cla ca 2 phan sé tap trung vao viéc dién gidi cac quy dinh ctia CISG va md ta cac
vu Viéc thue té da dwoc xét xir bdi cac co quan gidi quyét tranh chép trong cac hé théng
phap luat khac nhau.

Il. Chap nhan hang hoéa theo CISG

2. Kiém tra hang hoa chinh 1a mét trong cac yéu t quyét dinh dén viéc chap nhan hoic
khong chap nhan hang hoa d6. Néi cach khac, viéc kiém tra hang hoa 1a diéu kién tién
quyét cho ca viéc chap nhan hodc tir chéi hang hoa. CISG quy dinh twong dbi cu thé rang
trach nhiém kiém tra hang hoa sé chd yéu thudc vé bén mua trong hop ddng®. Cac quy
dinh ca CISG cho thdy Céng wéc nay duoc xay dwng theo hwéng khai quat hda nhivng
nguyén tac mang tinh cét I6i thay vi quy dinh mét cach cu thé va chi tiét cho tirng van dé.
Diéu nay la twong dbi dé hiéu bai 18 CISG 1a mot diéu wéc qubc té dwoc dwa ra véi muc
dich hai hoa hoa nhiéu hé thdng phap luat khac nhau. Cu thé hon, CISG khéng quy dinh
phuong thirc kiém tra hang hoa va déng thdi cling khdng dé cap moét cach chi tiét thoi
diém ma hang hoéa sé duoc kiém tra.

A. Phwong thirc kiém tra

3. Trén thuc tién, phwong thirc kiém tra hang hod phu thudc chd yéu vao thoa thuan gitra
cac bén, thuc tién va tap quan thwong mai’. Néu phwong thirc kiém tra khéng thé duoc
xac dinh qua cac co s& nay, thdm phan hodc trong tai trong tirng vu viéc cu thé sé quyét
dinh phwong thirc ma ho cho 1a phu hop theo nguyén tac “hop ly” trén co s& xem xét dén
d&c tinh cda tirng loai hang hoé nhét dinh. Vao nam 1997, mét tranh chap xay ra gitra
bén ban quéc tich Birc va bén mua quéc tich Ao lién quan dén viéc mua ban mang bao
vé bé mété. Do tin twdng vao mdi quan hé hop tac kinh doanh nhiéu nam, ca bén ban va
bén mua déu khong cé thod thuan hodc co6 bat ky hanh dong nao dé tién hanh viéc kiém
tra hang hoa. Sau khi nhan hang, bén mua phat hién khiém khuyét ctia hang hoa va yéu

6 CISG, diéu 38.1.

7 UNCITRAL, UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for
the International Sale of Goods (UNCITRAL 2016) tr. 115.

8 UNCITRAL, Case Law on UNCITRAL Texts (CLOUT) [A/CN.9/SER.C/ABSTRACTS/20], 22

February 1999, tr. 5.
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cau bdi thwéong. Toa phic thAm Karlsruhe trong phan quyét ctia minh da dwa ra hai nhan
dinh dang chu y lién quan dén phwong thire kiém tra hang hoa, dé la (1) “pham vi va mic
dd kiém tra hang hoa phu thudc vao tirng loai hang hoa, quy cach déng géi va co’ hdi thuc
té dé tién hanh kiém tra™ va (2) “viéc kiém tra xac suét va thdm dinh can phai duoc tién
hanh di véi nhivng khiém khuyét nao ma chi cé thé phat hién trong qué trinh s dung”°.
V6&i nhan dinh thl 2, Toa ngu y réng viéc tién hanh kiém tra xac suét va thdm dinh 1a
phuong thirc hop ly d& kiém tra moét sb loai hang hoa nhét dinh va trong vu viéc nay,
chinh 1a loai “hang hoa Iau bén” (durable goods). Trong mét tranh chap khac vao ndm
1995 khi bén mua (Bwc) tlr chéi thanh toan tién cho bén ban (Y) lién quan dén céac 16
hang rwou véi ly do 1a chat lwong rwou khdng bam dam tiéu chun rwou théng thwong.
Cu thé hon, ty |& pha lodng cta rwou (ty 1&é nwéc so véi reou) dat mirc cao 9%. Van dé
phép ly quan trong trong vu viéc nay la bén mua da khéng thé phat hién ra dwoc tinh
khéng phi hop nay trong subt thoi han kiém tra hang hoa theo quy dinh tai diéu 38.1 cta
CISG. Tuy nhién, Toa an thu ly gidi quyét tranh chap nay cho rang viéc bén mua khéng
phét hién khiém khuyét trén khong loai trir di quyén khiéu nai va tir chéi hang hoa do. Béi
|&, néu can cl trén tiéu chuan rwou thong thwdng, “khiém khuyét” nay 18 ra khong thé tén
tai va diéu nay ciing ddng nghia v&i viéc bén mua khéng cé nghia vu phai thuc hién viéc
kiém tra dbi v&i “khiém khuyét” d6. Lap luan ctia Toa an cho thay rdng bén ban phai chiu
trach nhiém ddi véi cac khiém khuyét ma bén ban biét hoac phai biét theo quy dinh tai
diéu 40 cua CISG, cho du bén mua c6 phéat hién ra nhirng khiém khuyét d6 hay khong.
NGi cach khac, viéc xac dinh phuong thirc kiém tra hang hoa déi véi trwerng hop nay
khéng anh hudng dén trach nhiém ma bén ban phai chiu.

Theéi han

Vé co ban, CISG dwa ra hai loai thdi han khac nhau, mét trong sé dé 1a thdi han kiém tra
ma trong khoang thoi gian d6 bén mua phai hoan tat nghia vu kiém tra hang hoa va thoi
han con lai 1a thdi han dé théng bao vé tinh khéng phil hop cta hang hoa dwoc bat dau
tinh tw khi phéat hién ra sw khéng phi hop dé'2. Ca hai khoang thoi gian trén déu dwoc
xac dinh theo nguyén tac “hop Iy”13. Viéc xac dinh cu thé cac khoang thdi gian nay con
gap nhiéu tranh cai, dac biét 1a dbi véi cac khiém khuyét tiém an. CISG khong dwa ra khai
niém vé khiém khuyét tiém &n nhwng diéu dé khéng cé nghia rang CISG khéng diéu chinh
van dé nay. Thuc tién xét xtr cho thay c6 thé cé mot sé khiém khuyét tiém an khdng boc

10
11

12
13

Nhu trén.

Nhu trén.

UNCITRAL, Case Law on UNCITRAL Texts (CLOUT) [A/CN.9/SER.C/ABSTRACTS/12], 26 May
1997, tr. 7.

CISG, diéu 38.1 and diéu 39.1.

Nhu trén.
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16 sau khi giao hang ma chi c6 thé phat hién khi dwoc thdm dinh béi cac chuyén gia hodc
khi dwa vao str dung thuc té. Trén co s& do, quan diém cla cac co quan gidi quyét tranh
chép ciing duoc ré theo hai hwéng khac nhau. Mét sb thi cho rang cac van dé lién quan
dén khiém khuyét tiém an van nam trong pham vi cta diéu 39.1, mét sé khac thi theo
hwéng day la mot van dé doc 1ap.

5. Quan diém dau tién cho rang thdi diém bét dau kiém tra hang hoa déi véi khiém khuyét
rd rang va khiém khuyét tiém 4n Ia khac nhau. Vao ndm 19995, bén mua (Bwc) kién bén
ban lién quan dén khiém khuyét cia may mai (grinding equipment) dwoc st dung trong
nganh céng nghiép san xuét gidy. Bén ban khoéng phat hién ra khiém khuyét nay khi nhan
hang ma chi phat hién ra trén co s& bao céo kiém tra ctia chuyén gia'®. Toa téi cao giai
quyét vu viéc nay két luan réng “thdi han kiém tra dé phat hién khiém khuyét tiém an cda
thiét bi mai chi bat dau dwoc tinh sau khi thiét bi d6 dwoc thdo ra ba tuan ké tir ngay nhan
hang”'’. Theo d4, Toa an dwong nhw déng tinh véi quan diém rang diéu 38 cia CISG
duoec thiét k& mot cach “linh ddng”, cu thé hon, cho phép viéc thoi diém bat dau kiém tra
hang hoa c6 thé dwoc tinh tir nhidu thdi diém khac nhau phu thudc vao tirng loai khiém
khuyét / khéng pht hop nhét dinh.

6. Quan diém thr hai tai Muc 4 néu trén dwong nhw ¢ céch tiép can hep hon theo dung
cau tr dwoc thé hién tai CISG. Cu thé hon, diéu 38.1 cla CISG khéng phan dinh khiém
khuyét r6 rang hay khiém khuyét tiém an; khiém khuyét tiém an dwdng nhw ndm ngoai
pham vi clia diéu 38.1 nay!®. Trong 1 vu tranh chdp dwoc gidi quyét béi Toa
Oberlandesgericht'®, Toa nay nhan dinh réng viéc kiém tra hang hoa theo diéu 38 phai
dwoc hoan tat trong moét thoi han hop ly ngay khi giao hang, cho du dé 1a khiém khuyét
rd rang hay tiém an. Néu mot khiém khuyét chi c6 thé dwoc phéat hién béi chuyén giao,
viéc bén ban khong phat hién ra khiém khuyét dé qua qua trinh kiém tra sé khéng con la
van dé lién quan dén diéu 38. Két luan trén bd ngd van dé dwoc dat ra, tuy nhién, trong
mot pham vi ndo dé, c6 thé suy luan rdng Toa an trong vu viéc trén dwa van dé vé khiém
khuyét tiém &n ra ngoai pham vi diéu chinh cta diéu 38.1.

1. T chéi hang hoa theo CISG

14 UNCITRAL (n 7) tr. 116.

15 UNCITRAL, Case Law on UNCITRAL Texts (CLOUT) [A/CN.9/SER.C/ABSTRACTS/30], 24 May
2000, tr. 5

16 Nhw trén.

v UNCITRAL (n 7) tr. 115.

18 UNCITRAL (n 7) tr. 116.

19 UNCITRAL, Case Law on UNCITRAL Texts (CLOUT) [A/CN.9/SER.C/ABSTRACTS/26] 3 Dec
1999, tr. 11.
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Tréai v&i viéc nhan hang hoa, tir chdi hang hoa la diéu khéng bén nao mong muébn vé mat
thwong mai. CISG khoéng dwa ra mét diéu khoan nao téng hop toan bd cac trworng hop
ma viéc tir chéi hang hoa c6 thé xay ra. Co s& cho viéc tlr chéi dwoc rai rac xuyén sudt
Co6ng wéc nhung twu chung lai trong nam trwdng hop sau?, (1) bén mua thye hién quyén
huy hop déng do vi pham co ban ctia bén ban?; (2) bén mua thwe hién quyén yéu cau
thay thé hang hoa do hang hoa khdng phu hop ciu thanh vi pham co ban cta bén ban?;
(3) giao hang sém nhwng bén mua tir chdiz®; (4) giao hang dw thira ma bén mua twr chbi?*;
va (5) tam nglrng thwc hién nghia vy,

Cu thé hon, lién quan dén viéc giao hang s&m, quy dinh nay c6 nguén gbc tir Bo Luat
Hang Hoa ctia Vwong Qudc Anh nam 1893, sau d6 duwoc ké thira bdi Céng wéc La Haye
1964 (ULIS)?®. Can lwu y réng khdng phai trong bat ky hoan canh nao bén mua ciing c6
toan quyét quyét dinh viéc ttr chéi hang hoa ma quyén nay dwoc gidi han b&i nguyén tac
“thién chi”?’. Cach thirc tiép can trén dwong nhu ciing dwoc ap dung twong tw véi viéc
giao hang dw thira. Lwu y thém, néu cac bén c6 thoa thuan vé mét khoang chénh léch co
thé chap nhan dwoc cia hang hoa dwoc giao thi khi bén ban giao hang ma sé lwong thuc
té van nam trong d6 chénh léch cho phép dé thi bén ban khéng dwoc xem 1a giao hang
dw thira?,

C6 quan diém cho rang viéc tir chdi hang hoa theo CISG chi c6 thé thyc hién khi hang
hoa da nam trong quyén kiém soat ctia bén mua ngoai trr trwng hop giao hang theo
nhiéu dot?°. Khi thwc hién quyén tir chdi hang hod, bén mua sé cé nghia vu bao quan
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Sarah Howard Jenkins, “Rejection, Revocation of Acceptance, and Avoidance: A Comparative
Assessment of UCC and CISG Goods Oriented Remedies” (2013) 22 Minn J Int’l 152, tr. 167;
Xem thém: Nguy&n Thi Thu Thao va Lé Tran Québc Céng, “Nghia vu nhan hang va quyén ti chdi
nhan hang theo Céng wéc Lién hop qudc vé mua ban hang hoa québc té” (2017) 110 Tap chi
khoa hoc phéap ly sb 7 42, tr. 43.

CISG, diéu 49.

CISG, diéu 46.2.

CISG, diéu 52.1.

CISG, diéu 52.2.

CISG, diéu 71.

Pace Law School Institute of International Commercial Law,
<https://www.cisg.law.pace.edu/cisg/biblio/will-bb52.html> (Micheal Will, 1/2/2005) truy cap vao
ngay 11/10/2020

Diéu 7.1 cta CISG quy dinh:

“(1) Khi giai thich Céng wéc nay, can chu trong dén tinh chat quéc té cta né, dén s can thiét
phai hé tro viéc ap dung théng nhat Cong wéc va tuan tha trong thwong mai quéc té.”
Thao (n 20) tr. 45.

Jenkins (n 20) tr. 168



https://www.cisg.law.pace.edu/cisg/biblio/will-bb52.html

% tndﬁiEG/—L

KIEN THUC
PHAP LY

Kién Thuc Phap Ly

(lear pricing and a defined outcome

Issue 1/Volume 1

10.

11.

12.

hang hoa ma minh ttr chdi® triv khi viéc bao quan dé lam phat sinh cac chi phi bat hop ly
ma bén mua phai chju3!. Khac véi viéc Bo Luat Thwong Mai Théng Nhéat (UCC) cho phép
bén mua ban hang hoa dé thu hdi ca chi phi bao quan 1an cac khoan thanh toan ma bén
mua da thwc hién lién quan dén hang hoa dé32, CISG chi xem xét dén cac chi phi hop ly
ma bén mua phai chiu dé thwc hién viéc bao quan3,

Ngoai ra, viéc bén mua ban hang hoa ma minh t chéi co thé 1a quyén hoéc ciing cé thé
la nghia vu ctia chinh bén mua. Bén mua c6 quyén ban hang hoa khi bén ban khéng thay
thé hodc thu hdi hang hoa hoéc thanh toan cac chi phi bdo quan trong mét théi han hop
ly. Mat khac, bén mua cé nghia vu ban hang hoa khi hang hoa d6 c6 thé nhanh chéng hw
héng hoac chi phi lién quan dén viéc bao quan tré nén khéng hop Iy3*. Trong tranh chap
duoc xét xtr bdi Toa an Rizhao vao nam 1998% lién quan dén viéc mua ban tém déng
lanh gitra bén ban quéc tich Trung Qudc va bén mua quéc tich My, bén mua thwe hién
quyén ttr chéi tdm nhap khau do tém khéng dam béo vé tinh phu hop ctia hang hoéa. Tuy
nhién, bén mua dé nguyén cho sb tdm bij tr chéi nay hw hdng ma khéng thwe hién ban lai
nhw quy dinh tai diéu 88.2. Toa an sau dé nhan dinh rang bén mua khong thwc hién nghia
vu cta minh tai diéu 88.2 va do do, sb tién ma bén mua nhan dwoc tir bén ban do viéc
hang hoé khong phu hop sé bj khau trr di gia tri s6 tdm bi hw héng xuét phat tr viéc bén
mua khéng tuan tha diéu 88.2%.

So sanh véi UCC, nghia vu clia bén mua theo Céng wéc trén co sé quy dinh tai diéu 88
duwdng nhu “nhe nhang” hon so v&i nghia vy ban lai ctia bén mua quy dinh tai UCC do
nghfa vu nay khéng bao gdm trwdng hop ban hang hoa dé tranh viéc hang hoa bi mét gia
tri do bién déng thj tredng?’.

Két luan
C6 thé nhan thdy cac van dé lién quan dén chip nhan va tir chdi hang hoa déu xoay

quanh “tinh hop Iy”. Néi don gidn hon, khi “tinh hop ly” dwoc dinh lwgng mot cach cu thé,
gan nhw toan bé cac van dé chuwa rd rang ctia CISG sé& dwoc gidi dap. Tuy nhién, diéu

30
31
32
33
34
35

36
37

CISG, diéu 86(1).

CISG, diéu 86(2).

UCC, diéu 2-603(1).

CISG, diéu 86(1); Xem thém: UNCITRAL (n 5) 406.

CISG, diéu 88.

Pace Law School Institute of International Commercial Law,
<https://cisgw3.law.pace.edu/cases/991217cl.html> (11/5/2010) truy cap ngay 11/10/2020
Ibid.

UCC (n 32); Xem thém: Jenkins (n 20) tr. 173.
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nay 1a hoan toan khéng dé& dang khi ma “sw hop ly” chiu sy &nh huéng cla tirng hé théng
phap khac nhau theo tirng thdng 1& ddc trwng nhét dinh.

13.  CISG, v&i ban chat 1a mét diéu wéc qubc té, can phai duwoc dién gidi phi hop véi Cong
wée Lién hiép Quéc vé Luat Didu wéc Qudc té (UNCLT) quy dinh chi tiét rdng mot diéu
wée qudc té phai dwoc dién gidi phi hop véi nguyén tac thién chi va bdo ddm muc dich
cling nhw muc tiéu hwéng dén cla diéu wéc qubc té dé%. Do vay, CISG can dwoc gidi
thich theo cac thong |& qudc té thay vi cac tap quan dia phwong va do do, viéc xem xét
dén céac an |é cung dwoc diéu chinh b&i CISG t nhiéu hé théng phéap luat khac nhau la
rat quan trong va can thiét thay vi ban than cac co quan giai quyét tranh chip tw minh
dién giai quy dinh cta CISG véi viéc bi anh huwéng bdi chinh hé théng phap luat ma minh
dang dai dién.

Tai liéu tham khao
Céng wéc Lién hiép qudc vé Hop ddng mua ban hang hoa quéc té

UNCITRAL, UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for
the International Sale of Goods (UNCITRAL 2016)

UNCITRAL, Case Law on UNCITRAL Texts (CLOUT) [A/CN.9/SER.C/ABSTRACTS/12], 26
May 1997

UNCITRAL, Case Law on UNCITRAL Texts (CLOUT) [A/CN.9/SER.C/ABSTRACTS/30], 24
May 2000

UNCITRAL, Case Law on UNCITRAL Texts (CLOUT) [A/CN.9/SER.C/ABSTRACTS/26], 3 Dec
1999

UNCITRAL, Case Law on UNCITRAL Texts (CLOUT) [A/CN.9/SER.C/ABSTRACTS/12], 26
May 1997

Sarah Howard Jenkins, “Rejection, Revocation of Acceptance, and Avoidance: A Comparative
Assessment of UCC and CISG Goods Oriented Remedies” (2013) 22 Minn J Int’l 152

38 Xem thém: UNCLT, diéu 31.
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Nguyé&n Thj Thu Thao va Lé Tran Quédc Cong, “Nghia vu nhan hang va quyén tir chéi nhan
hang theo Cong wéc Lién hop qudc vé hop ddng mua ban hang hoa québc t&” (2017) 110 Tap
chi khoa hoc phéap ly sé 7

Pace Law School Institute of International Commercial Law,
<https://www.cisg.law.pace.edu/cisg/biblio/will-bb52.html> (Micheal Will, 1 February 2005)

Pace Law School Institute of International Commercial Law,
<https://cisgw3.law.pace.edu/cases/991217cl.html> (11 May 2010)
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